Regulating for Sustainability
EPA’s history shows that it is possible. It will take long-term, concerted effort.
But we believe that the principles of sustainability can be embedded in
the agency’s rules, guidance, permitting, and enforcement programs
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I

n 2011, the National Academy of Sciences recommended that the Environmental Protection
Agency more explicitly incorporate principles
of sustainability into its decisions and actions.
Administrator Gina McCarthy has adopted sustainability as one of her core themes, and in its strategic planning for 2014–18, the agency has made
sustainability one of its four “cross-agency strategies.”
What does this mean in practice? Specifically,
what does it mean for the regulatory programs that
are at the core of agency functions? Former EPA
Administrator Lisa Jackson used to say that EPA
should do more than prevent harm — it should
look for ways to find new opportunities as well. It is
easy to see how this can be done in voluntary initiatives such as those promoting energy efficiency, water conservation, or greener products. However, the
relationship between sustainability and regulation
is more complex, and has not been well-articulated
either within the agency or by external commentators. Some may even feel that sustainability has
nothing to do with regulation (and vice versa).
As attorneys who have wrestled with this challenge both within and outside EPA, we believe that
regulation and sustainability are compatible. Indeed, we think that if the agency is serious about
embracing sustainability, it will have to do so in
all its programs including its regulatory activities
(from rule writing to implementation and interpretation, guidance development, permit writing, and
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enforcement). This article offers some first steps toward that end.
It is important first to be clear about what it
means as a practical matter to incorporate sustainability into regulatory programs, and to set aside
some common misconceptions.
Sustainability is not a fundamental change in direction for EPA, nor does it mean a vast expansion
of the agency’s budget or regulatory powers (despite
the protests of some who leaped to that conclusion
even though the NAS actually said nothing of the
kind). EPA’s statutory mission has always been to
advance the environmental component of sustainability, which helps make the economy as a whole
more sustainable. As Administrator McCarthy likes
to point out, EPA has been highly successful in that
endeavor: over the 44 years of the agency’s history,
the quality of air, water, and land has been greatly
improved while the economy has grown impressively. Focusing on sustainability emphasizes that
environmental health and economic growth are not
an either-or proposition.
Thus, at a macro level, sustainability is simply
a way of reframing EPA’s larger purpose, beyond
specific environmental targets. We suggest, however, that in the context of regulation, what the
NAS report calls for is something more: that agency
programs should look for ways to advance all the
elements of sustainability, including economic and
social concerns, while better considering the full
range of available policy and program tools avail-
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able. Such win-win opportunities will not be present in every case; they may sometimes even be elusive. But they should be sought out wherever possible.
Some may think that advancing sustainability
requires a fundamental change in approach, as seen
in earlier calls for a “second generation” or “alternative path” in environmental policy. There are some
parallels here, but we believe much can be done
within the existing statutory and regulatory system.
Our goal is to look at what can be done today, and
does not evaluate the question of whether the entire
system might be restructured to truly advance sustainability outcomes seven generations from now.
Conversely, there have also been fears that a
sustainability emphasis would weaken EPA’s focus
on core environmental goals. As we will discuss in
greater detail below, there are some tensions between regulation and sustainability that need to be
recognized if integration is to succeed. Certainly,
sustainability should not be used in a way that undermines regulatory programs. However, experience
also shows that these tensions can be reconciled.

The critical first step is to translate the familiar
but aspirational definitions of sustainability into
concrete terms that programs can act on. We suggest a set of principles to make clear what sustainability in the regulatory context means for EPA.
These include:
• Achieving benefits in two or all of the three
dimensions — environment, economy, and society — that the agency operates in. Sustainability
principles break the presumption that environmental benefits must come at a cost to social welfare or
economic prosperity;
• Considering the full range of environmental
benefits (and costs), not just those that are the focus
of the particular program involved, and looking for
strategies that do so in a more systemic, less stovepiped or medium-centric way;
• Giving greater attention to conservation and
improvement of natural resources, both in the short
and long term. This includes reducing resource
consumption, minimizing waste generation, and
maximizing reuse of waste;
• Taking a more integrated approach: looking
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at the entire life cycle of an activity, process, or
product, looking at problems with a multimedia
perspective, preventing pollution at the source (or
finding ways to turn wastes into usable resources),
and considering connections across social and ecological systems;
• Enabling or leveraging the independent efforts
of other parties, either within a regulatory setting or
by providing information that leads others to take
action without regulation; and finally,
• The holistic nature of sustainability involves
engaging a broad range of stakeholders, both inside
and outside the agency, as part of decisionmaking
to ensure that all aspects of sustainability are considered.
These principles are not entirely new at the agency, and are fully consistent with its current statutory authority; programs such as brownfields and
green infrastructure illustrate how EPA can integrate social and economic goals with its environmental goals. What is new is the suggestion that
these principles be considered in every decision and
action that the agency takes. Opportunities will not
always be found, but this new approach will ensure
that at a minimum they will not be overlooked and,
if possible, will be affirmatively pursued by EPA
and its stakeholders.
At the same time, experience has shown that
advancing sustainability through statutorily driven
regulatory programs has not always been simple
and straightforward. Regulations are most effective
when they are specific and unambiguous; ambiguity and uncertainty create the risk that what is being
required will not occur. Uniformity is also an important regulatory principle, to ensure that parties
are treated consistently. Sustainability, on the other
hand, is unpredictable, often stems from technological or other innovations, and often grows out of
particular local circumstances. Addressing sustainability within regulatory programs will require understanding, and learning how to navigate through,
these tensions; what is required is flexibility and
adaptability to accommodate strategies advancing multiple environmental, economic, and social
goals.

T

he agency actually has a good deal of experience working through these issues.
While sustainability can be a challenging
goal, success is possible and can be highly
rewarding.
The challenge of advancing sustainability is perhaps most apparent in setting standards for pollution control, one of EPA’s core functions. Rigorous
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standards are the foundation of much of what has
been accomplished environmentally in the past 44
years. At the same time, critics have often argued
that the way the agency sets standards impedes innovation and discourages industry from developing
new ways of achieving the standard, which may be
cheaper, reduce waste, or have other advantages —
in other words, are more sustainable.
This debate is complex and will never be fully
resolved. However, over the years EPA has found
ways to create flexibility without sacrificing environmental goals — either by writing rules in new
ways, or by making case-by-case exceptions. First,
it is possible to design rules that mitigate the tension between prescriptive standards and technological innovation. Typically, this means building in greater flexibility in how standards may be
achieved, without compromising the standards
themselves.
An example of such flexibility is EPA’s recent
proposal for reducing greenhouse gas emissions
from existing power plants. Under this plan, EPA
would set the targets, but states and regulated facilities would have very broad discretion on how
to achieve the desired reductions — solutions
could range from new technology at the plants
themselves to increased reliance on renewable energy, energy conservation efforts, or other innovative approaches.
As this example shows, sustainability is not necessarily uncontroversial. Sustainability does not
sidestep difficult decisions about the ambition or
stringency of environmental standards. Rather, it is
more about how, once goals are defined, they will
be achieved — whether through narrowly targeted
fixes or innovative strategies that seize opportunities to create social and economic as well as environmental value.
The way in which standards are framed can also
reward sustainability. For example, EPA’s standards
of performance for utilities, industrial boilers, and
other combustion sources allow owners to comply
either with an emission limit based on heat input,
or an equivalent one based on output. The latter
option promotes efficiency-based control strategies
and clean energy.
Where flexibility is not designed into the rules,
permitting and enforcement processes can provide
opportunities to develop innovative ways of meeting standards while advancing other environmental,
economic, or social goals. For example, an Oregon
water and sewer district joined with EPA and the
state to develop a water quality trading program to
achieve new temperature limits included in the facility’s Clean Water Act permit. Part of the effort to
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restore the Tualatin River’s natural cooling capabilities and reduce temperatures included developing
the trading system and creating credits with riparian restoration. The trading also resulted in reduced
erosion, increased habitat, and reduced pollutant
runoff and led to a more-resilient watershed — at a
lower cost than installing cooling structures at the
treatment plant.
The agency is also incorporating green infrastructure provisions into permits and enforcement
agreements under the CWA. Green infrastructure
involves the use of alternative approaches — such as
tree planting — to manage and absorb stormwater,
providing lower-cost means for avoiding combined
sewer overflows and improving community aesthetics and quality of life. Green infrastructure offers a
lower-cost alternative to traditional technology as
a means of achieving water quality standards. For
example, in Onondaga County, New York, EPA
agreed to incorporate green infrastructure into the
county’s combined sewer overflow abatement program. The county used an outreach program, leveraged state grant funding, and engaged community, city, and university stakeholders in promoting
and implementing green infrastructure projects on
public and private land, including rain gardens, a
robust tree planting strategy, and other stormwater
mitigation projects.
Sometimes regulatory requirements have been
accused of creating barriers to pollution prevention, resource and waste recycling, and other practices associated with sustainability. EPA has made
extended efforts to remove these barriers, without
undermining the goal of the regulation in question. The best-known example of an alleged regulatory barrier is the chilling effect that hazardous
waste regulations under the Resource Conservation and Recovery Act can have on the reuse and
recycling of regulated materials: subjecting recycled materials to RCRA regulation can make the
process much more costly or burdensome, but, on
the other hand, lifting regulation can create undesirable risks (and may be legally difficult). In many
rules over the years, EPA has attempted to strike
a balance between these goals, allowing reuse and
recycling as much as possible while avoiding the
risk that doing so will result in toxic exposures.
Though the result has not fully satisfied either
side, it has avoided creating unnecessary impediments to sustainable practices, and a great deal of
industrial recycling takes place.
Regulations can also come into conflict with sustainable practices through procedural requirements
such as permitting. In this case, the problem is that
the delay and cost associated with an administra-

tive approval process can discourage operational
changes that yield both economic and environmental benefits. During the late 1990s, EPA approved
a number of pilot permits under the Clean Air Act
that provided greater operational flexibility while
retaining overall facility limits and other applicable
requirements. An evaluation of five of these pilots
found that in every case, emissions were reduced
well below the permit limits — partly because operational improvements included more-efficient
and less-polluting technologies, and partly because
the caps created an incentive to reduce emissions to
provide room for increased production later. The
agency has now incorporated the approaches used
in these pilots into its air permitting regulations, so
that they are widely available.
Cleanup programs under RCRA and Superfund
also offer opportunities to advance sustainability,
given their direct impacts on communities and
future land use. EPA’s brownfields program has
focused on ensuring that contaminated property
is put back into productive use. Through a welldeveloped grant program and technical assistance,
EPA works in cooperation with states, communities, developers, and other stakeholders to support
site assessment, cleanup, and job training.
The agency has also developed guidance on its
green remediation principles to ensure that cleanups
incorporate sustainability principles related to energy, materials, and water conservation; minimization of air pollutants and greenhouse gas emissions;
protection of land and ecosystems and promoting
renewable energy use; and support of communities
promoting local job networks and training.

T

he efforts described above all fell within
the regulatory structures that were set
up under the first generation of environmental laws. Newer, “second generation”
strategies that are now being used in regulatory programs may be even more readily compatible with a goal of promoting sustainability.
Trading is an alternative to technology-based
regulation that allows industry more flexibility to
choose and even invent new methods of meeting
the regulatory target. It allows market forces to help
advance environmental goals by providing monetary incentives to reduce pollution, without heavy
government involvement on the implementation
side. The well-known acid rain trading program established in the 1990 Clean Air Act Amendments
has been widely viewed as a success in terms of allowing regulated facilities to reduce sulfur dioxide
more quickly and more cheaply than had been
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predicted under a traditional regulatory regime.
Building on the acid rain trading program, EPA
and states have developed trading in both the air
and water programs, for example, in the newly established and court-sanctioned Cross-State Air Pollution Rule and in Pennsylvania’s nutrient trading
approach for the Chesapeake Bay.
Information disclosure relies on public transparency rather than command-and-control requirements to incentivize pollution reductions with
minimal regulation while motivating innovation by
regulated parties. Because it is not prescriptive, information disclosure allows regulated parties a high
degree of flexibility in finding strategies to reduce
pollution, and accommodates continuous improvement over time. The Toxics Release Inventory established by the 1986 Superfund Amendments and
Reauthorization Act is the poster child of effective
information disclosure programs that many believe
lead to positive environmental outcomes — reductions in use and releases of toxic chemicals. With
minimal agency oversight, reported releases have
consistently gone down since the advent of the reporting program.
More recently, EPA’s Greenhouse Gas Reporting Rule requires that large sources and suppliers
collect and report GHG emissions data and other
relevant information. Disclosure of this information also provides an incentive for sources to look
for ways to reduce GHGs, without mandating how
they go about doing so.
Sustainability often requires taking a more integrated approach to regulation that both looks at
complex problems or geographic areas in a more
comprehensive way, as well as applies the full
range of tools available to EPA to address those
problems. This can be a challenge for programs
designed to focus on narrowly defined environmental issues.
However, more-comprehensive approaches can
be developed, although it takes some effort. An example of such a holistic approach is the Integrated
Municipal Stormwater and Wastewater Planning
Approach Framework developed by EPA’s offices of
Water and Enforcement in an effort to work more
collaboratively with municipalities in helping them
to meet their CWA obligations. The framework
focuses on reducing overflows from wastewater
systems and pollution from stormwater through a
range of tools, including sustainable technologies
such as green infrastructure, engagement of communities and stakeholders, flexibility in compliance
schedules and use of permitting and enforcement
mechanisms, and taking into consideration sustainability aspects of different alternatives.
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Some of the examples here may remind readers
of “reform” or “reinvention” initiatives such as Project XL (a Clinton-era effort that offered regulatory
flexibility for “cleaner, cheaper, smarter” proposals) and Performance Track (a business recognition
program carried out largely under President George
W. Bush). There are some similarities, and certainly
some lessons to be learned from those prior efforts.
For example, they showed that considerable room
for innovation is possible even within existing statutory authorities, and led to greater willingness to
experiment with new ideas.
It is important to be clear, however, that sustainability is not just another label for regulatory
reform. While there are some common themes, sustainability is not just about making environmental
protection cheaper or more palatable to regulated
parties. It is about finding positive economic and
social value in strategies that benefit the environment: eliminating waste or turning it into an asset; finding socially beneficial substitutes for costly
technological solutions; enabling innovation; and
integrating economic development and environmental protection rather than pursuing them separately.

I

n short, EPA has found many opportunities to
advance sustainability in its regulatory programs.
At the same time, it is apparent that there are
challenges in doing so. We can draw a number
of lessons from the examples discussed above. In
many cases where EPA has advanced sustainability
through its regulatory programs, it has done so less
by directing that result than by enabling or facilitating actions taken at the initiative of others, such as
cities or corporations.
However, there are some inherent tensions between the certainty and clarity needed for effective
regulation, and the continually evolving nature of
sustainability. As a result, regulators tend to be cautious about providing flexibility to enable and facilitate innovative solutions that lack the certainty of
well-tested technology, or advance goals (even environmental ones) that are not the specific focus of
the regulatory program. The fact that sustainability
opportunities often arise out of unusual or localized
circumstances is also a challenge for a regulatory
agency, because each case is seen as unique and not
easily replicated. Furthermore, tailoring is resource
intensive and regulators need to be sure they are
treating like cases consistently.
Other institutional and cultural factors can
also impede embracing sustainability in a regulatory context. Organizational accountability sys-
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tems tend to discourage tailoring rules or permits
to innovative sustainable practices, if the added
complexity means a reduction in the number of
deliverables (e.g., permits) on which the program
is graded each year. Budget constraints similarly
tend to encourage uniformity rather than adaptation; EPA’s bleak budget situation will be one of
the greatest impediments to sustainability. And the
medium-based structure of EPA and state agencies,
and their implementing statutes, creates silos that
are difficult to work across.
However, these barriers are not insurmountable.
As has been seen above, the standard regulatory
tools of permits, rules, and enforcement actions
can be used to craft more-sustainable solutions.
Transaction costs may also decline to some extent
as EPA’s staff develops expertise, and as the agency
develops institutional knowledge to build on. Furthermore, in some cases, initial costs may be offset
by later savings in resources associated with permit
changes, permit challenges, and litigation.

G

iven these lessons, what steps could
EPA take to embed principles of sustainability into its regulatory programs?
The agency has already begun a
critical initial move by incorporating sustainability into its strategic planning process. An important next step may be simply to provide clear
guidance to regulatory staff that advancing multiple goals is a legitimate and desirable aim for
regulatory programs, so long as environmental
goals are not sacrificed. EPA should also explicitly adopt practical principles (such as those we
have outlined above) to translate lofty definitions
of sustainability into terms that programs can act
upon. Another basic step would be to make program staff aware of past successes such as those
we’ve highlighted here. This will help overcome
skepticism and help them draw analogies to situations they may be facing.
Of course, it will ultimately be necessary to go
beyond illustration to provide guidelines that staff
can rely on. The agency can provide guidance, for
example, on types of circumstances that are more
promising (or less so), based on past experience;
on regulatory models that tend to be more sustainability friendly; on general criteria — for example,
that environmental goals should not be sacrificed
to obtain other benefits; on how particular sustainability principles can be advanced; and on training
related to sustainability terminology, methods, and
mechanisms, particularly as applied at the agency.

After issuing initial guidance, EPA should track
what happens over time, revising and expanding its
policies and guidance to continually hard-wire that
experience into new institutional capacity.
Regulatory programs will be very reluctant to
make sustainability a goal unless they are satisfied
that the authorizing statutes allow it. Therefore, another important step will be to provide guidance on
when and how sustainability can be squared with
EPA’s current statutes. This is not something that
can be done in the abstract; it will require case-bycase analysis. However, early guidance might be
used to make staff aware of examples of how statutes have been interpreted in the past to allow sustainable approaches, as a guide for handling new
cases.
EPA should also tweak accountability systems so
that agency staff get credit for doing work that advances sustainability. This means more than just giving occasional awards (which in our experience are
not effective motivators). For example, regional (even
state) program commitment systems could include
premiums for those promises that advance multiple
sustainability principles or have clearly defined cobenefits; staff and management annual performance
agreements and evaluations could include elements
that require advancing sustainability principles.
It is not necessary to create new, dedicated programs for sustainability. EPA’s shrinking budget
makes this impossible in any case and history suggests it is not a promising model. However, there
is a need for a cross-agency governance structure
to address the need to work across media lines,
and ensure that there is some strategic focus to the
work across the agency. Such a structure should include senior political and career leadership, headquarters and regional senior managers, as well as
middle managers directly responsible for program
implementation. EPA has already taken steps in
that direction and should continue to work on its
governance model. It will be very easy for a commitment to sustainability, even when embedded in
the strategic plan, to be overtaken by urgent program priorities or the difficulties of working across
organizational lines.
Creating new opportunities, and not just preventing harm, will be inherently challenging for
regulatory programs. It will not always be possible
to achieve that goal; win-win scenarios may even
be the exception rather than the rule. However, the
agency’s history shows that it is possible. It will take
long-term, concerted effort. But we believe that the
principles of sustainability can be harmonized with
sound regulatory practice and ultimately become
embedded in the agency’s DNA. •
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