
Clean Water Act Regulation 
Following Rapanos 

Clear as Mud? 

July 27, 2011 
2:15 – 3:45 PM Eastern 



      Meet The Panel 

      Presentations by Today’s Panel 

      Featured Panel Discussion  

      Moderator Recap/Questions & Answers 

      Additional Information 

      Upcoming Events 

Today’s Agenda 

Webinar Overview 



An Introduction to Our Panelists for Today’s Webinar:  
“Clean Water Act Regulation Following Rapanos” 

Meet The Panel 

Moderator 
Marianne Horinko 

President, 
The Horinko Group 

Presenter 
Beth Pitrolo 

Assistant District 
Council,  

U.S. Army Corps of 
Engineers 

Presenter 
David Evans 

Director, Wetlands 
Division, U.S. 

Environmental 
Protection Agency 



An Introduction to Our Panelists for Today’s Webinar:  
“Clean Water Act Regulation Following Rapanos” 

Meet The Panel 

Presenter 
Deidre Duncan 

Partner, 
Hunton & Williams 

Presenter 
Jon Devine 

Senior Attorney, 
Water Program,  

Natural Resources 
Defense Council 



US Army Corps of Engineers 

BUILDING STRONG® 

Clean Water Act Regulation 
After Rapanos 
Beth Pitrolo 

Assistant District Counsel,  

St. Louis District 



BUILDING STRONG® 

Regulatory Program Overview-
Authorities 

Construction and Dredging  
Section 10 Rivers and Harbors Act of 
1899 

Discharge of Dredged and Fill Material 
Section 404 Clean Water Act, 1972 & 1977 

Transport and Discharge of Dredged Material  
Section 103 Ocean Dumping Act  



BUILDING STRONG® 

Advisory Agencies 
  U.S. Environmental Protection Agency 
  U.S. Fish and Wildlife 
  U.S. Coast Guard 
  State Historic Preservation Officer 
  Missouri Department of Conservation 
  Missouri Department of Natural Resources 
  Illinois Environmental Protection Agency 
  Illinois Department of Natural Resources 



BUILDING STRONG® 

Texas 
Playa       
lake 

California vernal pool 
Sandhill Wetlands - 
Nebraska 

Northeast kettle-hole bog 

What is Jurisdictional? 



BUILDING STRONG® 

Regulatory Program 
Jurisdiction 



BUILDING STRONG® 

Basis for Authority 

For Federal Authority to be Upheld, Must Have a 
Constitutional “Hook” 



BUILDING STRONG® 

 Request for §404 Permit 
 Denied ! ! ! 
 U. S. District Court 
  7th Circuit: AFFIRMED 
 Supreme Court: NO 
 Migratory Bird Rule 

Rapanos Analysis Has to Begin 
with SWANCC  

Solid Waste Agency of Northern Cook County v. 
United States Army Corps of Engineers, 531 U. S. 
159 (2001) 



BUILDING STRONG® 

Status After SWANCC 

Invalidation of the “migratory bird rule” 

Eliminated clear bright line criteria that allowed Corps regulators  
to make efficient and timely Section 404 jurisdiction determinations 
on isolated intrastate waters, as well as adjacent wetlands and tributaries 

Brought the scope of CWA jurisdiction into question 



BUILDING STRONG® 

Regulatory Program 
Jurisdiction 



BUILDING STRONG® 

In deciding whether to grant or deny a permit, the U. S. Army 
Corps of Engineers exercises the discretion of an enlightened 
despot…      

   

Case Summary  
Rapanos v. United States 
Carabell v. United States Army Corps of Engineers 
547 U. S. 715, 126 S.Ct. 2208 (2006) 

►  First real test of CWA jurisdiction post-
SWANCC  

►  District Court held wetlands were 
jurisdictional due to surface water 
connection to waters of the US, even given 
restrictions of SWANCC 

►  6th Circuit: AFFIRMED! 
►  Supreme Court:  NO 
►  Complex plurality decision 

Justice Antonin Scalia 



BUILDING STRONG® 

The Plurality 

►  “Waters of the U.S.” -- "only those relatively permanent, standing or 
continuously flowing bodies of water ‘forming geographic features’ that are 
described in ordinary parlance as ‘streams …, oceans, rivers, [and] lakes’’ 

•  phrase does not include channels through which water flows intermittently 
or ephemerally 

•  OR channels that periodically provide drainage for rainfall 

Scalia, Roberts, Thomas and Alito 

►  Corps’ interpretation too expansive -- "waters of  the US" NOT "based on a 
permissible construction of the statute” 

►  So which wetlands can we still regulate? 
•  only those wetlands with a continuous surface connection to bodies that 

are "waters of the United States" in their own right, so there is no clear 
demarcation between "waters" and wetlands, "adjacent to" such waters 
and covered by the Act 

•  “neighboring” is insufficient to show adjacency 



BUILDING STRONG® 

The Plurality 
SO:  Establishing that wetlands ... are covered by the Act requires two findings:   

First:  that the adjacent channel contains a "water of the United States," (a 
relatively permanent body of water connected to traditional interstate 
navigable waters) 

 Second: that the wetland has a continuous surface connection with that 
water, making it difficult to determine where the "water" ends and the 
"wetland" begins. 



BUILDING STRONG® 

The Dissent 
Stevens, Souter, Ginsburg, and Breyer  

  The Corps has determined that wetlands adjacent to tributaries of 
traditionally navigable waters preserve the quality of our Nation's waters by, 
among other things, providing habitat for aquatic animals, keeping 
excessive sediment and toxic pollutants out of adjacent waters, and 
reducing downstream flooding by absorbing water at times of high flow 

  The Corps' resulting decision to treat these wetlands as encompassed 
within the term "waters of the United States" is a quintessential example of 
the Executive's reasonable interpretation of a statutory provision 

WE’RE ALL TIED AT 4 to 4 ! 



BUILDING STRONG® 

Now, The Tiebreaker 
Kennedy Significant Nexus Test 
  Kennedy concurs, but with what? 

►  Definitely on vacating the 6th Circuit judgment 
►  Definitely on the remand 

  Not Much Else: Neither with the plurality NOR the dissent 
  Creates the “test” for wetlands 

►  When the Corps seeks to regulate wetlands adjacent to 
navigable‑in‑fact waters, it may rely on adjacency to establish  
its jurisdiction 

►   Absent more specific regulations 
“the Corps must establish a significant nexus on a case‑by‑case 

basis when it seeks to regulate wetlands based on adjacency 
to non-navigable tributaries” 

  So tell me: what is a nexus? 



BUILDING STRONG® 

Now What? 

It is unfortunate that no opinion commands a 
majority of the Court on precisely how to read 
Congress’ limits on the reach of the Clean 
Water Act.  Lower courts and regulated entities 
will now have to feel their way on a case by 
case basis… 

     
Chief Justice John Roberts 



            Proposed Guidance and Rulemaking to Clarify 
   Regulation Under the Clean Water Act  

David Evans 
Director, Wetlands Division  

U.S. Environmental Protection Agency 



Policy	  Approaches	  for	  Clean	  Water	  Act	  
(CWA)	  Jurisdic9on	  Guidance	  

  Assert	  	  jurisdiction	  over	  “waters	  of	  the	  U.S.”	  
  CWA	   Goal:	   “…Restore	   and	   maintain	   the	   chemical,	   physical,	   and	  

biological	  integrity	  of	  the	  Nation’s	  waters	  [Note:	  including	  wetlands]”	  
  Be	  as	  environmentally	  protective	  as	  possible	  consistent	  with	  SWANCC	  

and	  Rapanos	  decisions	  and	  existing	  regulations	  	  
  Improve	  predictability,	  consistency,	  regulatory	  certainty	  
  Based	  on	  science,	  agency	  experience,	  public	  input	  over	  the	  years	  

  Re-‐examine	  and	  update	  explanation	  of	  CWA	  jurisdiction,	  based	  
on	  implementation	  experience,	  lessons	  learned,	  and	  fresh	  look	  
at	  the	  Supreme	  Court	  decisions	  

  Formal	  public	  comment	  period	  to	  obtain	  input	  from	  
stakeholders	  	  and	  public	  



Policy	  Highlights	  of	  Proposed	  
Jurisdic9on	  Guidance	  

  Retains	  2008	  Rapanos	  Guidance	  
approach	  that	  waters	  may	  be	  jurisdictional	  
under	  either	  standard	  articulated	  in	  Rapanos	  
  “Relatively	  permanent”	  
  “Significant	  nexus”	  

  Provides	  clarity	  for	  CWA	  
implementation	  
  Addresses	  effects	  of	  both	  SWANCC	  and	  

Rapanos	  
  Addresses	  all	  CWA	  programs,	  not	  just	  

Section	  404	  “dredge	  or	  fill”	  program	  
  Clarifies	  which	  waters	  are	  generally	  not	  

considered	  waters	  of	  the	  US	  



Policy	  Highlights	  of	  Proposed	  
Jurisdic9on	  Guidance	  

  Traditional	  Navigable	  Waters	  (TNW)–	  clarifies	  existing	  practice	  that	  
evidence	  of	  capacity	  to	  support	  commercial	  navigation,	  including	  
commercial	  recreational	  use	  is	  relevant;	  proof	  of	  “future	  use”	  not	  required	  

  Interstate	  Waters	  (IW)–	  clarifies	  jurisdiction	  applies	  to	  these	  waters	  and	  
discusses	  how	  to	  determine	  boundaries	  of	  interstate	  waters;	  affirms	  
existing	  practices	  and	  protection	  of	  smaller	  tributaries	  and	  wetlands	  that	  
cross	  state	  lines	  

  Adjacent	  Wetlands	  –	  neighboring	  further	  clarified	  as	  including	  ecological	  
and/or	  hydrologic	  connections;	  riparian	  area,	  watershed,	  and	  flood	  plain	  
concepts	  

  Tributaries	  –	  changes	  to	  TNW,	  IW,	  adjacency,	  and	  significant	  nexus	  
determinations	  are	  likely	  to	  result	  in	  assertion	  of	  jurisdiction	  over	  almost	  
all	  tributaries	  and	  their	  adjacent	  wetlands	  

  Documentation	  –	  The	  jurisdictional	  determination	  (JD)	  for	  each	  site	  must	  
be	  site	  specific	  but	  can	  be	  informed	  by	  information	  gathered	  from	  
previous	  JDs	  or	  other	  studies	  for	  similarly	  situated	  waters	  of	  the	  same	  
type. 	  	  



Significant	  Nexus	  Determina9ons	  
  Aggregation	  of	  similarly	  situated	  streams,	  adjacent	  wetlands,	  or	  
	  physically	  proximate	  waters	  

  Watershed-‐scale	  aggregation	  at	  “single	  point	  of	  entry”	  (SPOE)	  to	  TNW	  
or	  HUC-‐10,	  whichever	  is	  smaller,	  instead	  of	  starting	  the	  analysis	  with	  
just	  a	  reach	  
  If	  jurisdiction	  is	  found	  for	  HUC-‐10,	  the	  analysis	  can	  stop	  there	  to	  save	  time	  

and	  costs	  
  If	  jurisdiction	  is	  not	  found	  using	  HUC-‐10,	  the	  jurisdictional	  analysis	  must	  

be	  based	  on	  SPOE	  
  May	  use	  indicators	  of	  ecological/biological	  interconnectedness	  	  and	  

functions	  –	  must	  relate	  to	  TNW	  or	  interstate	  water	  
  Document(to	  the	  extent	  possible)	  the	  streams,	  adjacent	  wetlands,	  or	  

physically	  proximate	  waters	  in	  the	  watershed	  and	  considered	  in	  
significant	  nexus	  analysis 	  	   	  	  



Other/Isolated	  Waters	  
Physically	  Proximate	  Waters	  
  Treat	  physically	  proximate	  other	  waters	  like	  we	  

would	  adjacent	  wetlands	  (may	  aggregate)	  
  Make	  a	  significant	  nexus	  determination	  
  Jurisdictional	  where	  has	  a	  significant	  nexus	  to	  

TNW	  or	  interstate	  water	  

Non-‐Physically	  Proximate	  Waters	  	  
(non-‐navigable,	  isolated	  intrastate	  waters)	  
  Evaluate	  non-‐physically	  proximate	  waters	  for	  

jurisdiction	  based	  on	  significant	  nexus	  to	  TNW	  or	  
interstate	  water	  

  Evaluate	  individually;	  no	  aggregation	  unless	  there	  
is	  a	  compelling	  scientific	  basis	  for	  grouping	  these	  
waters)	  

  Field	  staff	  will	  coordinate	  all	  JDs	  with	  Corps	  or	  
EPA	  HQ	  

  This	  approach	  will	  likely	  not	  substantially	  change	  
the	  number	  of	  such	  waters	  found	  jurisdictional	  



Ditches	  
  As	  before,	  ditches	  which	  function	  as	  parts	  of	  a	  tributary	  system	  

to	  a	  TNW	  or	  interstate	  water	  may	  be	  regulated	  
  In	  general,	  ditches	  excavated	  in	  uplands	  without	  relatively	  

permanent	  flows	  and	  that	  do	  not	  connect	  jurisdictional	  water	  
bodies	  or	  natural	  waters	  will	  be	  non-‐jurisdictional	  

  All	  of	  the	  Act’s	  exemptions	  from	  permitting	  requirements	  for	  
normal	  agriculture,	  forestry	  and	  ranching	  practices	  continue	  to	  
apply.	  	  

  The	  guidance	  also	  clearly	  describes	  waters	  not	  regulated	  under	  
the	  Act,	  including:	  	  
  Certain	  artificially	  irrigated	  areas	  
  Many	  agricultural	  and	  roadside	  ditches	  	  
  Artificial	  lakes	  or	  ponds,	  including	  farm	  and	  stock	  ponds	  	  



Next	  Steps	  
  Public	  comment	  period	  was	  extended	  
to	  July	  31.	  	  
  File	  comments	  at	  regulations.gov	  

  For	  more	  information,	  go	  to:	  	  	  
epa.gov/owow/wetlands	  	  
  Copy	  of	  the	  guidance	  
  Supporting	  analyses	  
  Other	  background	  information	  

 Questions?	  	  



EPA and Corps  
Draft CWA Jurisdictional Guidance 

Deidre G. Duncan 
Hunton & Williams LLP 

July 27, 2011 



History of Administrative Definitions of  
Waters of the United States 

1985 EPA memo establishes Migratory Bird 
“Rule” (Controversial from inception) 

2001 SWANCC (Supreme Court says “No!”) 
2001-2006 Any Hydrological Connection “Theory” 
2003 Guidance 
2006 Rapanos (Supreme Court says “No!”) 
2008 Guidance 
2011 Guidance:  Expanded “Significant Nexus” 

standard and “Relatively Permanent Waters” 
standard 



Key Flaws in Guidance 

 Expands jurisdiction beyond what either Kennedy 
or Scalia envisioned 

 Example:  Kennedy’s “significant nexus” standard 
  Guidance directs staff to make a jurisdictional 

determination on one waterbody by looking at all the 
similar waterbodies in the watershed 



Little Colorado River Watershed 
(21,700 square miles) 

 Guidance considers all 
wetlands in a watershed to 
be “similarly situated,” 
therefore all must be 
aggregated 
  E.g., to determine whether 

Wetland A has a 
significant nexus, must 
consider Wetland B, 280 
river miles away (and all 
other wetlands in the 
watershed) 



Significant Nexus 

 Once significant nexus is determined in watershed, 
staff can use it to make subsequent jurisdictional 
calls throughout the watershed 

 So first significant nexus determination effectively 
establishes jurisdiction for the entire watershed 
without notice to other landowners in the 
watershed (Guidance page 9) 



More Key Flaws in Guidance 

 Traditional navigable waters 
  One canoe trip is enough 

  Interstate waters = Traditional navigable waters 
 Guidance applies to all CWA programs (404, 402, water 

quality standards, TMDLs, oil spill), but economic analysis 
addresses only part of potential 404 impacts 

 Ditches now jurisdictional, but no discussion of policy 
implications 
  Roadside ditches 
  Stormwater ditches 
  Flood control ditches 



Rulemaking? 

 EPA says it will conduct a rulemaking after it 
finalizes the Guidance. 

 But this is  
  Too little, 
  Too late,  
  And doubtful. 



 EPA promised to conduct a rulemaking to revise the 
definition of “waters of the United States” on every 
semiannual regulatory agenda from 1990 through 
December 2003.  
  55 Fed. Reg. 16,818, 16,845 (April 23, 1990) ; 55 Fed. Reg. 45,134, 45,162 (Oct. 29, 

1990); 56 Fed. Reg. 17,980, 18,008 (April 22, 1991); 56 Fed. Reg. 54,012, 54,042 
(Oct. 21, 1991); 57 Fed. 17,378, 17,407 (April 27, 1992); 57 Fed. Reg. 52,024, 
52,055 (Nov. 3, 1992); 58 Fed. Reg. 24,996, 25,028 (April 26, 1993); 58 Fed. Reg. 
56,998, 57,030 (Oct. 25, 1993); 59 Fed. Reg. 21,042, 21,079 (April 25, 1994); 59 
Fed. Reg. 58,200, 58,237 (Nov. 14, 1994); 60 Fed. Reg. 23,928, 23,965 (May 8, 
1995); 60 Fed. Reg. 60,604, 60,645 (Nov. 28, 1995); 61 Fed. Reg. 23,610, 23,651 
(May 13, 1996); 61 Fed. Reg. 63,122, 63,168 (Nov. 29, 1996);62 Fed. Reg. 22,296, 
22,345 (April 25, 1997); 62 Fed. Reg. 58,080, 58,126 (Oct. 29, 1997); 63 Fed. Reg. 
22,602, 22,734 (April 27, 1998); 63 Fed. Reg. 62,348, 62,463 (Nov. 9, 1998); 64 
Fed. Reg. 21,898, 22,037 (April 26, 1999); 64 Fed. Reg. 65,010, 65,141 (Nov. 22, 
1999); 65 Fed. Reg. 23,430, 23,574 (April 24, 2000); 65 Fed. Reg. 74,478, 74,612 
(Nov. 30, 2000); 66 Fed. Reg. 26,120, 26,258 (May 14, 2001); 66 Fed. Reg. 62,240, 
62,384 (Dec. 3, 2001); 67 Fed. Reg. 33,724, 33,864 (May 13, 2002); 67 Fed. Reg. 
74,051, 74,215 (Dec. 9, 2002) and 67 Fed. Reg. 75,168, 75,299 (Dec. 9, 2002); 68 
Fed. Reg. 30942, 31101 (May 27, 2003 ); 68 Fed. Reg. 73540, 73686 (Dec. 22, 
2003).   



 But EPA never conducted the rulemaking. 
  In December 2003, EPA’s regulatory agenda listed the 

Waters of the United States Definition Rulemaking as 
“[c]ompleted” and withdrawn on November 5, 2003. 



Jurisdiction Issue is Too Important to be 
Consigned to Guidance 

 Triggers permitting requirements (402, 404) 
 Triggers requirements for States to establish water 

quality standards and TMDLs 
 Interplay with other CWA programs (e.g., 

stormwater) 
 Susceptible to citizen suits 
 Imact on local land use planning 



Guidance vs. Rulemaking 

 Agencies will argue that guidance is not binding 
and therefore not subject to judicial review 

 Nonbinding guidance will not produce certainty for 
either the public or agency staff 

 After-the-fact rulemaking is too late 
  Guidance will have been in effect 
  Habits formed, expectations created 



Evolving View of CWA Jurisdiction 



Evolving View of CWA Jurisdiction 



Farmers’ Concerns 



Jon Devine, Water Program,  
Natural Resources Defense Council 









Four Mile 
Run, Arlington, VA 

Rillito River,  
Arizona 

Wetland near, but not 
abutting, West Branch 
Perkiomen Creek, PA 

Avondale Creek, 
Birmingham, AL 



Playa Lake,  
Southern High  
Plains 

Unnamed  
Tributary to Ennis 
Creek, TX 

Rio Tularosa,  
South Central 
NM 

Prairie Pothole 
Wetland,  
Marshall  
County, SD 





•  “Rapanos has been a major resource drain for the program….” 

•  “Rapanos has created a lot of uncertainty with regards to EPA’s compliance 
and enforcement activities.” 

•  “In the wake of Rapanos…, it has become ‘almost impossible’ for EPA to refer 
a case to the Department of Justice on ‘significant nexus’ grounds” 

•  “It has been difficult for EPA to craft jurisdictional determination guidance that 
is both legal and usable for field staff” 

What do EPA staffers think about the state of the law? 





Circuit Confusion 

•  1st & 8th Cir: Either 
plurality or Kennedy test 

•  9th & 7th Cir: At least 
Kennedy applies, 
perhaps more 

• 11th Cir: Only Kennedy 
applies 

•  2nd, 5th, & 6th Cir: 
Doesn’t resolve which 
applies 



FAIL 





Panel Discussion / Moderator Recap / Q&A 

Panel Discussion 

Questions posed by the moderator stimulating discussion among the panelists. 

Moderator Recap 

Brief recap of today’s webinar takeaways. 

Question & Answer 

Thank you for submitting your questions throughout today’s webinar 
broadcast.  Please feel free to continue to ask questions by using the chat 
window in your browser. 



Additional Information 

Moderator 
Marianne Horinko 
President, The Horinko Group 
E-Mail: info@thehorinkogroup.org  

Future Webinars 
Visit http://www.thehorinkogroup.org/ to view past webinar recordings and sign-
up for announcements on future webinars and our monthly newsletter. 

Contact Information 

Panelist Organizations 
United States Army Corps of Engineers – http://www.usace.army.mil 
Hunton & Williams, LLP – http://www.hunton.com/ 
United States Environmental Protection Agency – http://www.epa.gov 
Natural Resources Defense Council – http://www.nrdc.org/ 



Upcoming Events 

The Horinko Group’s  
2011 Annual  

Water Resources Summit  

Early-Bird Registration Ends July 31! 

Register and view agenda at:  

2011summit.thehorinkogroup.org  

Thank You for Joining Us! 


